the benefit of exemptions given residents of the state, it is void as abridging the privileges and immunities of citizens of the United States, and it is not remedied by allowing the nonresident to deduct from his tax a tax paid on such income in the state of his residence, if such state allows a like deduction by nonresidents within its borders; a state cannot barter away the rights of its citizens to the enjoyment of the privileges and immunities clause, and discrimination cannot be corrected by retaliation..
JoHN N. HUGHES

ANNULMENT OF MARRIAGE FOR FRAUDULENT MISREPRESENTATION
The question whether a fraudulent misrepresentation as to fortune is ground for annulment of marriage was presented in New York in the recent case of Shonfeld v. Shonfeld.' Reversing the Appellate Division, the Court of Appeals, by a divided bench (4 to 3), decided that it was error to hold as a matter of law that the misrepresentation could not be material.
The court, speaking through Crouch, J., based its decision on the New York statute, 2 declaring that "Marriage, so far as its validity in law is concerned, continues to be a civil contract, to which the consent of parties capable in law of making a contract is essential," as interpreted in Di Lorenzo v. Di Lorenzo.3 As the fraud which will invalidate a marriage has never been precisely defined, the court is left free to meet each case as it arises. It need not necessarily concern what are commonly called the "essentials" of the marriage relation, but will be sufficient if it is material to the giving of consent, in the sense that if the misrepresentation had not been made, the consent would not have been given.
The misrepresentation was not a mere exaggeration or misstatement of her means or prospects, which might or might not be an incentive to marriage. It was a definite statement of an existing fact without which, as the defendant dearly understood, no marriage was presently practicable.3 A vigorous dissenting opinion was written by Crane, J., in which the construction of the statute given in the Di Lorenzo case, upon which the court relied, was critically assailed as dictum. A marriage is something more than a mere civil contract; it results in a status, to which legal rights and liabilities attach in which the state has an interest. Fraud which will invalidate such a relation must be serious and important and must be of such a nature as to mislead a reasonably prudent person. But the marriage in this case was a mere matter of bargain and sale. The woman bought the man for $6,ooo, and because she failed to have the money the man seeks to have the marriage annulled ..... Sufficient for this case to say that the mere statement of the woman that she had $6,ooo was not sufficient to deceive a reasonably prudent and careful man, and under the circumstances stated here is not of sufficient importance to the marriage contract to move a court of equity to annul it.3b It has been very generally stated in the reports and textbooks that the fraud which will invalidate a marriage contract must touch some of the so-called "essentials" of the marriage relation. A mere misrepresentation as to some of the "incidentals" of the relation is stated to be insufficient. Such "incidentals" have been stated to include fortune, rank, character, and health.4 As to fortune and rank the decisions probably bear out the statement. 5 But there has been a growing tendency to relax the general rule as to character and health, especially where the complainant was young and inexperienced and the fraudulent misrepresentation or concealment has been particularly gross and would result in a shocking mismating, as where the defendant was a notorious criminal.
6 An Alabama court decreed an annulment for fraudulent representations as to name, character, and financial ability, where the complainant was very young and allegedly feeble-minded.
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But even in the absence of such special circumstances, some courts have decreed an annulment where there has been gross misrepresentation as to character.' A New York court held a misrepresentation as to honesty sufficient.9 Facts suggesting the existence of a conspiracy to defraud an old man (the complainant) of his property by marriage were held sufficient by the Michigan Supreme Court." And annulments have recently been granted in New York for the false representation of the defendant that he loved the complainant and had money where his purpose ih getting married was to evade the immigration laws," and for a misrepresentation as to citizenship where it resulted in the expatriation of the complainant."
The early New York cases, supported by several recent decisions and numerous dicta, were generally to the effect that marriage is something more than a contract; it is a status. It is upon the authority of this case that the Shonfeld case is decided, as well as many of the other New York cases to be considered. It is the argument of the dissenting justices that this statement in the Di Lorenzo case is dictum and therefore not binding on the New York Court of Appeals. But is it? It is submitted that the fraud in the Di Lorenzo case (representation to the complainant that the child shown him by the defendant was theirs when in fact the (i9o3) where the court said While, then, it is true that marriage contracts are based upon consideration peculiar to themselves and that public policy is concerned with the regulation of the family relation, nevertheless, our law considers the marriage in no other light than as a civil contract ..... There is no valid reason for excepting marriage contracts from the general rule (of contracts). ....
If the plaintiff proves to the satisfaction of the court that through a misrepresentation of some fact, which was an essential element in the giving of his consent to the contract of marriage and which was of such a nature as to deceive an ordinarily prudent person, he has been victimized, the court is empowered to annul the marriage.
It is to be observed that the New York courts have not carried the contractual concept of marriage to its logical extreme of permitting the parties mutually to rescind or abandon the contract. defendant had given birth to no child at all) would not be sufficient ground for the annulment of the marriage in most jurisdictions. That fraud did not go to any of the so-called "essentials" of the marriage. But it was a material inducement (i.e., saving the honor of the defendant, legitimating the child, etc.) to the complainant's consenting to the marriage. It may be that the construction of the statute given by the Court of Appeals in that case was questionable, as the court has repeatedly admitted, since and lastly in the Shonfeld case, that the statute was merely declaratory of the existing law; and it would seem that such a fraud would be insufficient before."5 But in deciding the Di Lorenzo case as it did it was necessary for the Court of Appeals to make such a broad statement as to the contractual nature of marriage. And it has been repeatedly followed in New York. The cases cited by Judge Crouch in his opinion do fully bear out his conclusion that the fraud need not necessarily go to the essentials of the marriage. And in 1914 the Appellate Division of the New York Supreme Court decreed an annulment where the complainant was induced to marry the defendant by his misrepresentation that they would put their money together and buy a hotel, and it appeared that the defendant had never any intention of carrying out his declared intention.
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It is thus seen that the decision in the Shonfeld case is not at all revolutionary in New York, that substantially identical facts were held ground for annulment almost two decades ago, that it is a logical result of the principles announced in It wiped out any limitation of the field of materiality which, for considerations of public policy, had been confined to facts going to the essence of the marriage relation. It applied to the marriage contract the rule applicable to all other contracts that the misrepresentation of any material fact, including consent, justifies rescission ..... Public policy does not enter into the matter ..... The court, deliberately as it seems, excluded its consideration. At the very outset of its opinion it stamped as error the holding of the Appellate Division that considerations of public policy took the marriage relation so far out of the domain of ordinary contracts as not to warrant annulment. While it recognized that public policy is concerned with the regulation of the family relation, "Nevertheless," it said, "our law considers marriage in no other light than as a civil contract"; and hence that there was no valid reason for excepting the marriage contract from the general rule. When the cases in this and other states holding the older doctrine were pressed to the attention of the court, it put them aside without attempt at explanation or differentiation and, relying upon the plain provisions of our statute and the established rules applicable to contracts generally, laid down the rule quoted above. the Di Lorenzo case, and that it is probably in line with the changed social attitudes toward marriage.
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A factor of undoubted significance in the development of this liberal attitude of the New York courts toward annulment is the restriction of absolute divorce to only one ground, namely, adultery. 2 0 With this decision, the New York Court of Appeals seems to have definitely accepted the logical result of the Di Lorenzo case; and there seems to be considerable reason and justification for the decision, in view of the statutory situation. But it can well be doubted whether the courts of other jurisdictions will follow, unless they should become convinced that there is less "public policy" in denying relief where the domestic difficulties have already been aired in court than in granting it at the request of the parties, where divorce is difficult or undesirable.
CLIFFORD J. HYNNING THE CONSTITUTIONALITY OF THE DECLARATORY JUDGMENT Proponents of the declaratory judgment as a necessary procedural reform' may well be heartened by a recent decision' handed down by the United States Supreme Court. After a steady march of approval through numerous state courts, 3 the constitutionality of the declaratory judgment as a "case" or "controversy" received a set back at the hands of our highest tribunal in a number The mores of the day are not the same as of a hundred years ago. People look upon the marriage relation differently. This point is evident at every point in the marriage relation. It is submitted that a judicious application of the liberal view of the New York courts is in harmony with present day social attitudes, and that the law cannot hope to modify social concepts but will eventually itself be modified thereby as the present trend rather definitely shows.
See 
